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MEMORANDUMFOR:  Regional Environmental Officers
' : Field Environmental Offjcers
FROM: ‘ ganie'ﬂe Schopp, Di A of Environment and Energy, DGE

SUBJECT: Floodplain Management and Protection of Wetlangs Rulemaking

I. Background

incorporating floodplain management and wetland protection considerations in their respective
planning, regulatory, and decision making processes. This document offers guidance and
explanations for the changes to HUD policy and regulations,

1. Executive Ord ers

The floodplain regulations are derived from Executive Order ] 1988 (E.O. 11988) entitled
“Floodplain Management,” dateqd May 24, 1977 (42 FR 26951). HUD implements E.0. 11988
through regulations at 24 CFR part 55. The final rule that was published in the Federal Register on

November 15, 2013 updated the floodplain regulations and added a process for wetlands. The ruje

is available at: {I_lt_tps://fedcralregjster.gov/a/2013-27427).




preservation of such land areas as natural undeveloped floodplains; and to prescribe procedureé 1o
implement the policies and procedures of this Executive Order.

A second executive order, Executive Order 11990 (E.O. 11990), entitled “Protection of
Wetlands,” dated May 24, 1977, (42 FR 26961) directs each agency to provide Jeadership and take
action to minimize the destruction, loss, oI degradation of wetlands. E.O. 11990 also directs each
agency 1o preserve and enhénce the natural and beneficial values of wetlands in carrying out the
agency’s responsibilities for: (1) acquiring, managing, and disposing of federal lands and facilities;
(2) providing federally undertaken, financed, or assisted construction or improvements; and (5)
conducting federal activities and programs affecting land use.

Although HUD had regulations on floodplain management at 24 CFR part 55, these
regulations did not codify proccdmesrfer»implcmcnﬁng E.0.11990. Consistent-with the intent of -
the executive orders HUD had relied on existing procedures established for floodplain management
under 24 CFR part 55 10 guide wetland protection considerations in planning, regulatory, and
decision - making processes. This rule codifies in 24 CFR part 55 the procedures applicable to
wetlands and authoriicd by E.O. 11990.

111 Regulatory Changes

A. Prohibition on Construction of New 'Stmctures and Facilities in Coastal High Hazard

Areas (V_Zones) (55.1(c))

The rule prohibits HUD funding or FHA mortgage insurance for the construction of new
development in Coastal High Hazard Areas. This change would not affect existing structures.

Existing structures would be eligible to receive funding, and disaster assistance would continue to

s
be avallable for Teconstrucnon ol sfructures destroyed by 4 Jisaster. FHA mongage nsurance

would continue to be available as long as the mortgage insurance does not finance new construction.



Iﬁ V Zones, HUD now prohibits new construction of Structures and infrastructure.
Structures are defined by FEMA regulations at 44 CFR 9.4 to mean wa]lcd or roofed buildings,
including mobile homes and 8as or liquid storage tanks Infrasuucture is development that is not
structures. Inﬁ'asu'ucmre includes roads, bridges, and utility lines. This change will prevent new
development in Coastal High Hazard Areas, which will result in less development in areas of
higher risk to lives and property. However, HUD recejves few requests to fund new construction
.or provide FHA mortgage insurance for new construction in Coastal High Hazard Areas. The
change will also further align HUD’s development standards with those of FEMA gﬁnt
programs.

Section 55.11(c) is also revised to make a corresponding change to a table describing the

type of" Pproposed-actions-allowed-in-various locations. - - -

B. Use of Prelinﬁna_rz Flood Maps and Advisory Base Flood Elevations (35.2(bX1))

The rule updates a provision in HUD’s regulations to require the use of FEMA preliminary
flood maps and advisory base flood elevations, where ava:lable Prior to this rulemaking, HUD’s
regulations at 24 CFR 55.2(b)(1) indicated that effective Flood Insurance Rate Maps (FIRMs) are
the only source of data for compliance with the 8 Step Process. In the wake of Hurricane Katrina
and Hurricane Sandy, FEMA determined that the existing FIRMs may not reflect actual flood risk
and issued Advisory Base Flood Elevations and Preliminary FIRMs. This change in map usage
requirements will bring HUD’s regulations into alignment with the intent of E.O. 11988 that
agencies are to use the “best available information.” In addition, this change will provxde greater

consistency with floodplain management activities across HUD and FEMA programs.

I'he ruleclarifies that, when avaiiable, the Tafest intenm reMA Iniormation, SUch as an

Advisory Base Flood Elevation or preliminary map or study, is the best available information for



the designation of flocd hazard areas or equivalents. Unless he latest information has a lower Base
Flood Elevation (BFE) than the effective FIRM, the latest FEMA information is then used for Part
55 purposes and throughout the decision making process. In instances where the latest information
has a lower BFE than the effective FIRM, the higher BFE must be used to comply with the
regulation and the National Flood Insurance Program requirements. If FEMA information is
unavailable or insufficiently detailed, other Federal, state, or local data may be used as “best
available information.”

C. Broadened use of the 5 Step Process for selected actions (55.1 2(a))

The rule broadens the use of the 5 Step Process for repairs, rehabilitations, and
improvements. The 5 Step Process is an abbreviated 8 Step Process that omits Steps 2, 3,and 7.
Steps 2, 3, and 7 require the publication of .tﬁo notices and the consideration of alternatives to
locating the projectin the floodplain. The 5 Step Process was used for a. variety of activities
specified in 24 CFR 55.12(a), such as disposition of HUD-owned properties and mortgage
insurance for the purchase, refinancing, or rehabilitation of existing multifamily structures subject to
certain additional conditions.

An 8 Step Process was required for financial assistance, otber than mortgage insurance, for
rehabilitation of nonresidential or residential structures with more than four housing units located in
floodplains. Rehabilitations now subject to the 5 Step Process are any repair, weatherization,
reconstruction, modernization, or improvement of a structure that is not a substantial improvement,
does not significantly increase the footprint in a floodplain or wetland, does not result in a 20

percent increase in the number of dwelling units or in the average peak number of customers and

EpIOyEES,; A does TIOT TOHVENL 2 morrestdentiat-toa resitemat tarmduse”

The rule allows rehabilitations of residential properties and nonresidential properties,



final notice at Steps 2 and 7, respectively. This change will streamline project approvals and allow
more resources to be devoted toward the analyses of projects with greater potential impacts on

floodplains and wetlands.
D. Activities excepted from the 8 Step Process (55.12(c))

The rule exempts certain activities from the 8 Step Process for floodplain management
compliance. Exempted activities include leasing structures insured with the Nationa] Flood

Insurance Program (NFIP) and not located in a floodway or Coasta] High Hazard Area. The

services) in a 100- or 500-year floodplain are not covered by this exemption.

with special needs inciudes wheelchair ramps, lifts, and elevators designed for access. While the 8
Step process is not required for these activities to enhance access for those with special needs, the

requirement to obtain flood Insurance for the Project cost applies to the activity,




E. Codification of Wgtland Policy and Expanded Floodplain Guidance (24 CFR 55.20)

1. Codification of Wetlands Policy

This rule codifies procedures authorized by E.O. 11990. Through this rule, HUD adopts in
regulation the procedures of E.O. 11990. These procedures will aid in the consistent application of
policy and increase compliance by making the policy readily available.

The wetlands definition from E.O. 11990 has been added at 24 CFR 55.2(b)(1 1. In
addition to incorporating the E.O. 11990 definition, the 24 CFR part 55 definition clarifies that the
term includes constructed or man-made wetlands and wetlands that have been separated from a

natural water supply by construction actions. The definition also explicitly states that wetlands
subject to Section 404 of the Clean Water Act (CWA) as well as those wetlands that are not subject
to Section 404 of the CWA, are subject-{o E.O.11990.and 24-CFRA-part-55‘-- e

The definition also outlines a process for evaluating wetlands resources and the use of Fish
and Wildlife Service- National Wetlands Inventory QW) staff. The rule states that NW1 maps are
the pnmary source of data, but NWI staff, if available, should be consulted for delineations of the
wetland or if the maps are thought to be inaccurate. If NW1 staff is unavailable, a wetland
professional may be consulted. HUD also encourages the use of secondary sources such as Natural
Resource Conservation Service’s National Soil Surveys and any state and local information
concerning wetlands that may be impacted by site activities.

If wetlands are found to be subject to E.O. 11990, the rule requires the completion of an
e1ght—step process, referred to below as the «8 Step Process.” The 8 Step Process 1s administered by

HUD or responsible entities under 24 CFR part 58. Step 1 requires @ determination of whether of

O UIE propmmmm'mmmswxw wiltseina wettand S0,

Step 2 requires that a public notice be issued to inform interested parties that a proposal to consider






impacts to more than one acre of wetlands. .Compensatory mitigation resulting from other federal,
_ state, or local gOVemmema] requirements can be used to fulfill this requirement. Compensatory
mitigation approaches include pennittee-rcsponsible mitigation, mitigation banking, in-lieu fee
mitigation, the use of preservation € easements of protcctwe covenants, and any form promoted and
approved by the authority of the state governments of the Federal govcmmem In certain situations,
compensal;ory mitigation may not be practicable or appropriate due to the cost of compensatory
mitigation in a state or watershed, a lack of funds w1thm the project, or other reasons that make
compeénsatory mitigation impossible. One example would be an Alaska Native village 1hat is
mainly in & wetland and is surrounded by federal and state land. The cost in this situation could
make compensatory mitigation inappropriate or impracticable.

2: ExpandedFloodplain-Gui—dancem--

The rule expands upon guidance in the existing floodplain regulation. The new guidance
results in additional factors that should be considered when identifying site and project alternatives
at Step 3, evaluating impacts at Step 4, minimizing impacts at Step 5, and reevaluating aliernatives
at Step 6. These additions include concepts from various resources and better inform reviewers on
what factors to consider when conducting these steps.

F. Adoption of executive order reviews performed by HUD or another responsible entity

55.2
The rule amends 24 CFR 55.26 t0 rﬁake clear that under the executive orders, HUDor a
responsible entity may adopt previous review processes that were performed by another responsible

entity or HUD. This change will prevent duplicative processing in cases where a project may have

_ muinple recipients Contmbuting runding Or has mnamg That hay not alow e respons‘wle SHVA)

perform the review. Nothing in the rule or part is binding or applicable to the USACE or USACE



G. Use of Individual 404 Permits for Wetlands (24 CFR 55.28)
This rule allows HUD and HUD s recipients of assistance to use individual permits issued

 under section 404 of the Clean Water Act (33 U.S.C. 1344) (Section 404) in lieu of performing the
ﬁ;'st five steps of the 8 Step Process, This Streamlined option will reduce costs and the processing
time for complying with parts of the 8 Step Process for which the adhering to the standard process
affords minimal substantive benefit. The Clean Water Act establishes the basic structuré for
regulating discharges of pollutants into the waters of the Unhited States and regulating water quality
standards for surface waters, Section 404 of the Clean Water Act requires a applicant to obtajn a

permit from the U.S. Army-Corps of-Engincers-(U-SAGE) ‘prior to beginning any Tonexempt activity

""_"“""o"c‘in'!"fﬁf'e cled as 'Bé'l'ng"reqﬁlrements o1 the USACESs regulatory program. USACE has 1ts own

regulations, policies, and procedures, none of which are impacted by this rulemaking.



The issuance of an1 individual Section 404 permit may not substitute for processing under
the 8 Step Process and compliance with E.O. 11988 where the property is also located in a
floodplain. Section 404 of the Clean Water Act also allows states 0 adminiﬁer an individual and
general 'pennit program in lieu of the USACE permit program. Individual Section 404 permits
issued by state agcﬁcics may be used in lie of the first five steps of the E.O. 1 1990 process under
this regulation. General or Nationwide permits issued under Section 404 may not be-used under this
provision, and new construction in the wetland subject to these permits must undergo full
- - processing under 24 CFR 55.20 unless excepted under 55.12.
All wetlands subject to Section 404 of the Clean Water Act are wetlands for the purposes of
E.O. 11990. However, the combined process in this rule will pot apply in all instances, because
_wetlands-not considered waters of the United States under Section 404.of the Clean Water Actare. ..
typically wetlands for the purposes of E.O. 11990. Isolated or non-jurisdictional wetlax;ds not
subject to Section 404 of the Clean Water Act must be processed under the 8 Step Process.

H. Modifying the Categorical Exclusion for Minor Rehabilitations of Single Family Homes

(58.35)

Finally, the rule amends 24 CFR 58.35(2)(3)(1) by modifying the categorical exclusion from
environmental review under the National Environmental Policy Act of 1969 (42 U.S.C. 4321) for
minor rehabilitation of one- 10 four-unit residential properties, by removing the qualification that the
fostprint of the structure may not be increased in a floodplain or wetland. Prior to this rulemaking,
four units could be constructed in ﬁﬂoodplam or wetland as an individual action under the

categorical exclusion in § 58.35(a)(4)(), but rehabilitated structures with an increased footprint in a

fToodplain of welland required d POt ErviToTIRe Al assTSSIe: tistogicatty nconsistentto

require a greater review for minor rehabilitations than for new construction. The rule resolves this
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inconsistency but wil] still require part 55 processing for construction in floodplains and wetlands
unless excluded under § 55.12(b) or (c). HUD believes that this change will eliminate needless

assessments without contributing to environmental degradation. HUD is basing its conclusion on a

Tecent survey of its environmental experts,

IV. Contact Information

For further information, contact J erimiah Sanders, Environmental Revj

of Environment and Energy, Office of Community Planning and Developmen

via email at Jerimiah.J.Sanders@hud. (N

t, at 202-402-4571 or
===lodndersiahud. gov
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